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Part 3
Lesson 29: Sustainable Design and Construction
	Standards and practices for designing and constructing environmentally sustainable projects, often referred to as green buildings, increasingly demand the attention of construction lawyers. While the standards and practices themselves involve scientific and technological expertise, from a construction law perspective, sustainability also raises contracting challenges and legal liability concerns. These legal considerations have inspired a flurry of articles and commentary in academic and professional publications, as well as proposals for contractual approaches.
	This lesson begins by briefly noting sustainable design and construction topics addressed in articles written by construction lawyers and academics. Next, it considers selected topics discussed in a treatise that comprehensively covers this practice specialty. The lesson concludes with an overview of the American Institute of Architects’ contractual framework for sustainable projects. 
Journal Articles
	Articles dating from the 2000s document the history of the sustainable construction movement. They demonstrate the wide range of legal considerations involved, and they explore evolving risk management approaches.
	Several articles provide guidance for negotiating and drafting design and construction contracts for projects with sustainability objectives. They identify the many ways in which these projects require contracts tailored to the specific goals of the project. Key contracting concerns involve defining scopes of services, allocating responsibilities, anticipating unique risks associated with sustainable projects, and managing claims and disputes. Some of these articles also discuss compliance with relevant building codes, industry standards, and sustainable project rankings and certifications, such as the US Green Building Council’s LEED project rating systems and its professional credentialling programs. See Adrian D'Arcy, Project Owners and the AIA's Sustainable Project Contract Documents, 37 Constr. Law. 21 (Winter 2017); Edward B. Gentilcore, Through the Green Looking Glass, Part I: Pursuing Successful Green/Sustainable Construction Without Falling into the Rabbit Hole, 33 Constr. Law. 39 (Winter 2013); Edward B. Gentilcore, Through the Green Looking Glass, Part II: Contractual Solutions to Avoid Falling into the Rabbit Hole, 33 Constr. Law. 6 (Spring 2013); William J. McConnell & Stephen A. Hess, Assessing Liability for Green Building Failures, Part I: The History, Development, and Status of Green Building Codes, 6 J. Am. Coll. Constr. Laws 2  (July 2012); Donna M. Crowe, For Green Building Issues, Call on Your Inner Green Lawyer, 2 J. Am. Coll. Constr. Laws 4 (No. 2 2008).
	Other articles primarily focus on liability risks associated with sustainable design and construction. These articles explore evolving standards of care, and they alert lawyers to a range of potential theories of liability and defenses relevant to potential claims that participants in projects with sustainability goals may face when disputes arise. See Patrick J. O’Connor, Jr., Legal Considerations in Sustainable Design and Construction, 5 J. Am. Coll. Constr. Laws 4  (No. 1 2011); Stephen A. Hess & William J. McConnell, Assessing Liability for Green Building Failures, Part II: How Claims of Green Building Failures Fare Under Common Law Doctrines, 7 J. Am. Coll. Constr. Laws 3 (August 2013); Kimberly A. Hurtado, Emerging Standards of Care for Sustainable Design & Construction, 5 J. Am. Coll. Constr. Laws 5  (No.1 2011); Ujjval K. Vyas & Edward B. Gentilcore, Growing Demand for Green Construction Requires Legal Evolution, 30 Constr. Law. 10 (Summer 2010).
	Still other articles examine and critique legal aspects of sustainable design and construction practices in discrete circumstances. Distinct legal considerations may apply to specific market segments or may vary based on a project’s defined sustainability goals or measures. See Keemiya Pourmonir, Are Net-Zero Pledges Red Herrings to Escape Meaningful Decarbonization?, 44 Constr. Law. 43 (Winter 2025); Brendan Hennessey, Amanda Schermer MacVey, & Laszlo von Lazar, Getting to Net-Zero: How Climate Change Initiatives Are Changing Business in the Infrastructure Sector, 43 Constr. Law. 46 (Fall 2024); Thomas J. Albertson, Sustainable Housing in Three Steps Including Heat Island Overlay Zones, 39 J. Envtl. L. & Litig. 289 (2024) (student note); Robyn L. Miller, et al., International Legalities of Sustainable Construction, 8 J. Am. Coll. Constr. Laws 3 (Feb. 2014).
In-depth Treatment for Legal Practitioners
	A treatise on the legal aspects of sustainable design and construction, which is available on Lexis, comprehensively covers all these considerations and more. See Jonathan Rosenbloom & Sarah Schindler, Green Buildings: Practice and Procedure (2026 ed. Matthew Bender). The first eight chapters of this resource provide background on sustainable design and construction, including an overview of relevant regulations and law, sustainability ranking and certification systems, and basic real estate development aspects of sustainable projects (including site selection, due diligence, purchase and sale transactions, incentive programs, and leasing and financing considerations). The final four chapters, especially Chapters 10 and 11, focus on topics of special interest to construction lawyers.
· Chapter 10, “Provisions for Construction Contracts,” deals with contractual provisions that define the project’s sustainability objectives, including the selection of applicable standards and certifications. It also analyzes and proposes provisions that allocate responsibilities, such as those relating to documentation for certification purposes, testing procedures and the commissioning process for the project, regulatory compliance, selection of materials and products, waste management and other sustainable construction practices, contractual remedies, and special dispute resolution provisions (e.g., whether mediators or arbitrators must have specialized credentials). On these topics and others relating to the project’s sustainability goals, the authors recommend and assess sample contract provisions to help implement the project’s sustainability objectives. They also sometimes suggest alternative contractual approaches. For example, the parties may designate a particular sustainability measure as either an aspiration or as a contractual obligation, or they may allow for greater or more limited opportunities for the contractor to correct deficiencies in achieving sustainable performance measures or relating to certifications. Other alternatives of special note include whether to define the measure of damages for failing to achieve a sustainability certification or specification, the scope of any related indemnities, and any contractual limits on the contractor’s liability relating to sustainability.
· Chapter 11, “Provisions for Design and Engineering Agreements,” discusses contractual terms that define the scope of design services, establish professional standards of care, allocate liability for achieving sustainability goals, certifications, documentation, and regulatory compliance, and provide for the overall coordination of sustainability matters. A key consideration involves establishing the design professional’s scope of services with clarity. For example, will the project architect or another design consultant have overall responsibility for developing a sustainability plan and coordinating its implementation? The scope of services may contemplate reviewing and approving the contractor’s submittals relating to materials and waste management, undertaking periodic inspections of designated features, overseeing performance testing and project commissioning, and managing any certification processes. Other key topics are whether the design services contract should incorporate a heightened standard of care based on knowledge, skill, and experience in achieving sustainability measures, and how to address the design professional’s liability exposure relating to sustainability. Counsel for the design professional will logically propose provisions that expressly disclaim warranties and guarantees and that otherwise limit the design professional’s liability relating to sustainability outcomes. Contractual liability limits may be tied to professional liability insurance limits. How broad and inclusive should such provisions be? The contract might require the design professional to provide additional services intended to resolve specified sustainability objectives when performance problems arise. Conversely, the parties may wish to include financial incentives for achieving specified goals. Other provisions might address the prospect that the owner or the contractor may propose changes relating to sustainability during the construction process.
· Chapter 12, “Insurance Coverage for Green Building,” includes considerations relating to property insurance, commercial general liability insurance, and professional liability insurance for the project. Among other things, the authors discuss developments in the insurance industry specifically relating to sustainable design and construction, including coverage exclusions and so-called “green endorsements” to insurance policies.
· Chapter 13, “Green Building Dispute Resolution,” covers commonly litigated issues and reviews how established legal theories, such as breach of contract, professional negligence, fraud and misrepresentation, implied warranties, and consumer protection principles may apply in the context of sustainable design and construction. This chapter also discusses problems relating to ambiguous contract provisions governing sustainability objectives and responsibilities, standards of proof, and alternative remedies for failures to achieve sustainability goals, including the appropriate measure of damages.
The AIA Framework	
	A predictable consequence of all this attention to the legal aspects of sustainable design and construction is a demand for a degree of standardization in contracting. As noted in some of the publications discussed above, several industry organizations now offer contract documents or contractual provisions specific to projects with sustainability objectives. Due to the popularity of the American Institute of Architects’ contract documents, this lesson concludes with an overview of the AIA approach. The American Institute of Architects’ response to the demand for contractual solutions is “AIA E204-2017 Sustainable Projects Exhibit” (the “Sustainability Exhibit”). See Jessyca Henderson, The AIA E204-2017 Sustainable Projects Exhibit—Defining Roles and Responsibilities (August 16, 2022, available via the AIA website, https://www.aia.org). 
	The Sustainability Exhibit is intended to be used in conjunction with other AIA contract documents for projects with defined sustainability objectives. For example, in a design-bid-build project, the AIA approach calls for incorporating the exhibit into the relevant contracts between the owner and architect and their contractors and consultants. Under this approach, Section 1.1.5 of the owner-architect agreement (AIA Document B101-2017) calls for the owner to describe any “Sustainable Objective,” and Section 1.1.6 then provides for the owner and the architect to complete the Sustainability Exhibit and to incorporate it into their agreement as well as into their contracts with the relevant consultants and contractors. The Sustainability Exhibit contemplates the articulation of a plan to achieve specified sustainability objectives. It assigns to the owner the responsibility to set relevant sustainability goals and to provide relevant information to the architect. In turn, the architect assumes the primary responsibility for developing a design that addresses sustainability based on information the owner provides. The Sustainability Exhibit describes the architect’s scope of services relating to sustainability, which includes holding a workshop or series of meetings with the appropriate project participants to focus on sustainability so that the architect can develop a plan for the owner’s review and approval. The architect will also provide other basic services relating to sustainability matters, such as coordinating with other project participants during the design and construction phrases and coordinating any related certification process. In turn, the Sustainability Exhibit specifies the work and services that the contractor is to perform under the plan, including relevant documentation and waste management. The exhibit also provides for the owner to have ongoing responsibilities relating to any certification requirements and either to retain the architect in connection with a commissioning process or to engage another consultant to provide commissioning services. The exhibit can also include additional sustainability services that the architect will provide for additional compensation. 
	The AIA Sustainability Exhibit illustrates a framework for incorporating sustainability goals into the contract documents, but the plan the architect develops for the owner’s review and approval must address many other details specific to the project. These details include such matters as specifying measurable standards (e.g., those relating to greenhouse gas emissions, energy efficiency, renewable energy, sustainable construction materials, or other conservation objectives), securing any desired sustainability designation for the completed project (e.g. a particular certification from the US Green Building Council), receiving any tax, economic  or other governmental incentives, and providing for any related performance guarantees and performance tests. The exhibit can also be coordinated with other contract provisions relating to sustainability, such as those suggested in the resources discussed above in this lesson. The AIA website’s Resource Center page includes several resources in addition to the AIA Sustainability Exhibit that are relevant to sustainable design and construction.
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