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Lesson 27: Safety
	Because construction is inherently hazardous, an extensive body of law has developed concerning responsibility for safety in the industry. Chapter 13 of the American Bar Association Forum on Construction Law’s construction law textbook (the “Forum Textbook Safety Chapter”) concisely introduces the basic principles. See William R. Allensworth & Matthew C. Ryan, Construction Safety, in Construction Law (2d. ed., Carol J. Patterson, et al., eds 2019), at 393-423. This supplemental lesson draws extensively on the Forum Textbook Safety Chapter, which offers this preliminary comment:
	The prevention of construction accidents, and the allocation of responsibility for property damage and bodily injury arising from such accidents, are the subject of construction safety law. The law hides in a dense thicket of common law forms, varied and sometimes obtuse regulations, state and federal statutory frameworks, complicated insurance policies and contractual sophistry, the command of which is the stock-in-trade of a large specialty bar.
Id. at 393.
	As explained in Section 13.02 of the Forum Textbook Safety Chapter, state and federal laws and regulations address accident prevention and liability from an employment law perspective. Statutes, regulations, and case law commonly impose liability for worksite safety on employers and, in the context of the construction industry, on general contractors. To a more limited extent, state licensing laws may also impose a general duty on licensees, including design professionals, “to protect the public’s health, safety, and welfare.” Id. at 394 (footnote omitted).
	For approximately the past fifty years, federal law has practically dominated the regulatory aspects of worker safety through the Occupational Safety and Health Act (OSHA, codified at 29 U.S.C. A. 651-678 (Westlaw)) and its implementing regulations. OSHA regulations “cover virtually every aspect of construction workplace safety in mind-numbing detail, requiring employers to institute safety programs and to ensure their implementation.” Forum Textbook Safety Chapter at 395. The regulations provide for recordkeeping, employee training, inspections, whistleblower protections, and detailed enforcement mechanisms. For OSHA purposes, a general contractor on a construction project may be responsible not only for the safety of its direct employees but also of its subcontractors’ employees. Although OSHA does not create a private right of action, an OSHA regulation may be relevant to establishing the applicable standard of care for tort law purposes.
	Chapter 8 of the Construction Industry Labor and Employment treatise available on Lexis provides a more comprehensive discussion of OSHA regulations applicable to construction activities. “Failure to comply with these rules can result in serious fines and penalties, suspension of work, and even criminal liability. The Occupational Safety and Health Administration enforces general as well as industry-specific standards and has developed a body of rules and regulations specific to the construction industry, in addition to rules for general industry.” Wimberly, Lawson, Steckel, Schneider & Stine P.C., Construction Industry Labor and Employment § 8.01 (2026 ed. Matthew Bender). Standards specific to the construction industry include, for example, those relating to falls, excavation and trenching, scaffolding, cranes, and personal protective equipment.
	Beyond safety responsibilities imposed under statutes and government regulations, design and construction contracts routinely allocate responsibility for safety from a private law perspective. The most common contractual provisions specify that the project’s general contractor and its subcontractors, and not the project’s owner or design professionals, are responsible for safety. These contracts typically require general contractors and subcontractors to maintain liability insurance and to indemnify the project owner and its design professionals against liability for many safety-related claims.
	Section 13.03 of the Forum Textbook Safety Chapter briefly discusses the vast body of law governing compensation for loss of life, bodily injuries, and property damage attributable to construction activities. It begins with state workers ‘compensation laws, which essentially afford no-fault insurance compensation for injured workers in exchange for shielding the employer carrying the insurance from most fault-based tort liability. Where either the injured person is not covered by workers’ compensation insurance or the defendant is not entitled to the protection the applicable workers’ compensation system provides, ordinary tort principles govern recovery. Thus, when the defendant is not the plaintiff’s employer, as well as when design services or construction activities cause death, injury, or property damage to a member of the general public, a cause of action may be based on negligence, premises liability principles, or other theories of tort law. Even though a project owner is not normally responsible for construction safety (i.e., has no tort duty of care or express contractual liability in that regard), an owner who retains or exercises sufficient control over the work or the project site may be liable for construction-related damages. “Control of the work, however, is often a close question involving important policy issues . .  .” Forum Textbook Safety Chapter at 406. Determining whether or to what extent a project owner may be liable based on control is often a fact-intensive inquiry that requires a close reading of the cases. Under similar control-based principles, a general contractor, a design professional, or other project participant may incur tort liability to workers employed by others. 
	Section 13.04 of the Forum Textbook Safety Chapter addresses insurance, indemnification, contribution, and other means of allocating safety-related risks in the construction industry. These matters, important as they are for risk management purposes, primarily involve the application of general concepts of insurance law, torts, and contracts in a construction industry context rather than the establishment of principles unique to construction law.
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