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Lesson 26: Intellectual Property Issues
	Construction industry participants commonly must address a full range of intellectual property matters, including those concerning copyright, patent, trademark, and trade secrets. These rights arise both as a matter of contract and pursuant to statutory law. Architects routinely furnish copyrighted designs. Owners, contractors, specialty trades, manufacturers and suppliers may wish to protect trade secrets that the project could expose to other project participants. Engineers and design consultants may develop and employ patented processes and machines. Project activities often require licensing of intellectual property rights. Many of these concerns involve the highly specialized knowledge and skill of intellectual property experts rather than those of construction industry professionals and their lawyers. For our purposes, we can safely confine our focus to those intellectual property matters typically addressed in building design and construction contracts. 
	Chief among these matters are copyrights to building designs, plans, and specifications. In this regard, the provisions of The Architectural Works Copyright Protection Act of 1990, Pub. L. No. 101-650 § 701-706 (1990) (codified in scattered sections of Title 17 of the U.S. Code), are key.
The most significant change to United States copyright law as it applied to architectural works occurred with the addition of "architectural works" to the list of "works of authorship" enumerated in § 102 of the Copyright Act. Congress defined an "architectural work" as "the design of a building as embodied in any tangible medium of expression, including a building, architectural plans, or drawings." Architectural work includes the overall form as well as the arrangement and composition of spaces and elements in the design, but does not include individual standard features.
6 Bruner & O'Connor Construction Law § 17:124 (Westlaw Jan. 2026) (footnotes omitted; emphasis added).
	Sections17:122-126 of the Bruner and O’Connor treatise provides a thorough summary of the extent and limitations of both contractual and federal copyright protection for design services in the construction industry. Subsection 122 discusses copyright protection via contractual provisions, subsections 123 and 124 explain copyright protection under federal law before and after enactment of the 1990 act, subsection 125 reviews selected issues from copyright litigation in the construction industry, and subsection 126 addresses matters relating to the statute of limitations under the federal law. 


	Subject to the rights and limitations established under applicable law, standard design and construction contracts routinely address intellectual property rights and obligations of the parties relating to the project. While negotiated terms vary from project to project, customary practices generally recognize and protect copyrights, patents, and other intellectual property. For example, Article 7 of AIA Document B101—2017, the AIA’s “Standard Form of Agreement Between Owner and Architect,” addresses copyrights and copyright licenses. Under Article 7, the term “Instruments of Service” includes the designs furnished by the architect. The owner and the architect represent to each other that whichever party transmits Instruments of Service or other protected information is either the copyright owner or has permission from the copyright owner to furnish the design or other information. Additionally, they explicitly acknowledge that the architect or the architect’s consultants hold and retain all applicable copyrights to the Instruments of Service they furnish. Subject to the owner performing its payment and other contractual obligations, the architect grants to the owner a nonexclusive license to use the Instruments of Service for purposes of constructing and maintaining the project. Moreover, the agreement provides that if the owner uses the architect’s Instruments of Service without retaining the architect (or the architect’s consultant who holds the relevant copyright), the owner agrees to indemnify the architect (and its consultants) from all liability associated with that use, unless the owner has rightfully terminated the agreement for the architect’s default. 
	AIA Document A201—2017, “General Conditions of the Contract for Construction” between the owner and its contractor, also addresses some of the most common intellectual property issues. Article 1.5 and related provisions acknowledge and protect the architect’s copyright in Instruments of Service consistent with the provisions of the B101 document. Under Section 3.17, the contractor agrees to pay all royalties and license fees and to indemnify the owner and the architect against liability for copyright and patent infringement except for certain instances in which the infringement results from a design, process, or product required under the contract documents or a copyright infringement is contained in design documents that the owner or architect furnishes to the contractor.
Suggested additional reading assignments
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