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Construction and Design Law: Managing the Network of Interdependent Relationships
Carl J. Circo
Part 3
Lesson 31: International Construction and Design Law
	International construction and design law and global construction are matters for an entire course of study. In my law school courses, I generally address them only by way of brief comparisons and contrasts within lessons on other topics. Those who plan to cover these areas more directly in an introductory or survey course on construction law may wish to assign Chapter 20, International Construction, of the Bruner and O’Connor treatise, available on Westlaw, which can serve as a concise and practical overview. More detailed reading assignments on selected aspects of international construction law and practice may be drawn from Chapters 21-23 of 5 Steven G.M. Stein, Construction Law, available on LexisNexis. For additional ideas, I offer the outline below, based on a course on global construction practices that I have taught. A list of additional resources for potential reading assignments follows the outline.
Global Construction Practice Outline (2018 version, drawing especially from the Bruner and O’Connor and the Stein treatises cited above)
1  Reasons for Globalization
Competition among firms having different expertise and cost advantages
Size, technical needs and complexity of projects require multi-national firms and joint ventures
Advances in communications
Availability of financing
2  Effects of Globalization
Greater standardization of practices, procurement procedures and contracting principles
Greater efficiencies for complex projects
Recognition of general principles
Prospects for international construction contract law & treaties
Alternative approaches to risk management
3  Role of Lending Institutions
International Lending Institutions with procurement policies include:
International Bank for Reconstruction & Development (World Bank)
Asian Development Bank
Inter-American Development Bank
African Development Bank
U.S. Import-Export Bank
Many others
4  World Bank Guidelines
General procurement guidelines for World Bank loans
Also, standard bidding documents
Major features include
international competitive bidding
performance security & remedies
payment & price adjustment standards
nonbribery & noncollusion clauses
pre-qualification of bidders
payments tied to progress in work
required retention
liquidated damages & bonus provisions
no default for acts of force majeure
arbitration and alternative dispute resolution
5  European Bank for Reconstruction & Development
With respect to contract forms and terms, the European Bank for Reconstruction & Development urges:
Focus on the most economic price and efficient performance.
Including guarantees, warranties, insurance considerations, payment terms, liquidated damages and bonuses, force majeure, termination, procedures for claims and disputes, governing law.
“Wherever appropriate, standard forms of contract incorporating generally accepted international conditions should be used.”
6  Non-Commercial Risk Insurance
Some agencies provide insurance against non-commercial risks
Agencies include the United States Overseas Private Investment Corporation, the U.S. Export/Import Bank, and the U.K. Export Credits Guarantee Department
Political risks may include
currency inconvertibility
expropriation
political changes & violence
Other non-commercial risks
wrongful calling of guaranty
fraudulent awards
client’s failure to honor ADR
7  Treaties, Conventions & Uniform Laws
International construction law is not currently codified, but relevant sources of international law include:
UNIDROIT International Restatement of Contract Law, which is more consistent with the civil law of obligation than the common law of contracts
UNCITRAL Model Law on Procurement of Goods, Construction and Services
U.N. Convention on Independent Guarantees and Stand-by Letters of Credit & related private sources
UNCITRAL Legal Guide on Drawing Up International Contracts for the Construction of Industrial Works
U.N. Industrial Development Organization Guidelines for Infrastructure Development (BOT projects)
8    International Practices
National legislation may dictate or limit contracting practices on a range of issues
payment alternatives
remedies
In many countries the law governing design & construction practices is relatively undeveloped
Choice of language (English is common)
Choice of law (default to international conventions?)
Choice of forum (important to establish procedures to some extent)
Dispute resolution (arbitration is the norm, but there is no universal standard on enforcement)
Delivery systems
Design-build has been popular in some other countries longer than it has been in U.S.
Remeasurement delivery system (is subject to abuse)
Build-own-transfer, build-operate-transfer, P3s, and other structures that impose greater risk on the contractor are popular for major projects
Project financing (contractor arranges financing and repays the debt on a “non-recourse” basis out of project operating revenues).
9 [image: ] International Contract Forms
International sources of contract forms include:
Federation Internationale des Ingenieurs-Conseils (FIDIC) (In English: International Federation of Consulting Engineers)
Institute of Civil Engineers (U.K.)
Engineering Advancement Association of Japan
World Bank, Standard Bidding Documents
Joint Contracts Tribunal for the Standard Form of Building Contract
Institution of Civil Engineers, Association of Consulting Engineers & Federation of Civil Engineering Contractors
10 [image: ] Overview of FIDIC Civil Form
Used worldwide for civil engineering projects; commonly known as the Redbook
Based on U.K. practices: a common law contract approach widely used even in civil law countries
Contractor is responsible for completing the work for the prices quoted and within the contract time
Contractor assumes all risks that are not insurable
Contractor must carry out extra work ordered by the engineer
The owner supplies subsurface data and obtains import and export clearances
The owner makes periodic payments based on progress in work
Form and issuer of bonds and insurance and assignment of contract funds to lender subject to the owner’s approval
The engineer plays a significant role in contract administration, including:
approving subcontractors
approving payments
making changes
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deciding contractor claims for additional time or price increases (subject to arbitration)
The engineer has broad authority and discretion, which is (theoretically?) to be exercised impartially
The contractor must perform the work “to the satisfaction of the engineer”
Trends may be to shift some authority away from the engineer.
Subcontractors proposed by the contractor must be approved by the engineer
“Nominated subcontractors” are selected by the owner--the owner retains nominated subcontractors and then assigns those contracts to the contractor
Extensive provisions address possible situations in which the contractor may claim additional payments
The engineer has the power to direct variations in the general terms and to determine any price adjustment, which is subject to appeal in arbitration
Disputes are subject to arbitration under the International Chamber of Commerce rules
Detailed dispute resolution provisions require the contractor to keep contemporaneous records to support claims, to substantiate claims to the engineer, and to adhere to detailed procedures
11 [image: ] Selected Differences in Practices
Freedom of contract versus legislative control over contract relations
Implied obligations versus express terms
Political risks
Currency fluctuation risks
Unfamiliar or undeveloped national law
Independence and authority of the design professional (watch for owner-bias)
Remeasurement delivery system
Nominated subcontractors
Performance security (conditional versus on demand; bond in international practice may work like a letter of credit)

Selected resources—treatises & books
Steven G. M. Stein, Construction Law, Chapters 21-23 (including appendices) 
Philip L. Bruner & Patrick J. O’Connor, Jr., Bruner and O’Connor on Construction Law, Chapter 20
International Construction Law (Wendy Kennedy Venoit, et al. eds., 2009)
Julian Bailey, Construction Law (4th ed. 2024) (a three-volume set for international construction lawyers, written from a U.K. perspective).

Selected resources—articles
 Carl J. Circo, Statutory Adjudication: Reflections from a U.S. Academic, 18 J. Am. Coll. Constr. Laws 1 (2024)
 Troy Harris, Know Before You Go: What U.S. Lawyers Should Know About Ontario's New Construction Act, Constr. Law., Spring 2019, at 36
Daniel D. McMillan, Randy S. Grossman, Emmanuel E. Ubiñas, Kelly V. O'Donnell, The Foreign Corrupt Practices Act in A Global Construction Industry: Corruption Risks and Best Practices, Constr. Law., Winter 2018, at 6
Angus N. McFadden, Gregory K. Smith, Issues and Solutions in International Construction Contracting, Constr. Law., Fall 2016, at 7
Julian Bailey, Stephen A. Hess, Delay Damages and Site Conditions: Contrasts in US and English Law, Constr. Law., Summer 2015, at 6
John Livengood, Comparison of English and US Law on Concurrent Delay, Constr. Law., Summer 2015, at 21
David Buoncristiani, Enforcement of International Arbitration Awards in the United States, Constr. Law., Fall 2007, at 14
Allen Holt Gwyn & Benjamin O. Tayloe, Jr., Comparison of the Major International Arbitration Rules, Constr. Law., JULY 1999, at 23
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