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Lesson 30: Affordable Housing


	Affordable housing receives considerable attention, especially through emerging federal, state, and local policies and programs and a range of land use planning regulations. As of this writing, however, relatively little consideration has been given to the legal implications of initiatives in the building design and construction industries to advance affordable housing goals. This supplemental lesson uses a paper I presented on that topic at a 2025 American College of Real Estate Lawyers conference. After commenting on the special role that “public-interest housing developers” play, the paper highlights two avenues for better aligning design and construction practices with attainable housing goals. One considers three emerging construction technologies that can significantly reduce housing costs and improve construction efficiency. The other explores potential advantages that highly collaborative project delivery systems offer for certain housing projects.



Aligning Design and Construction Practices with Attainable Housing Goals
An impressive body of reports, initiatives, and proposals target the housing crisis.[footnoteRef:1] For the most part, however, these resources do not engage in detail with construction industry practices that impact housing initiatives. This paper highlights two avenues for better aligning design and construction practices with attainable housing goals. One considers three emerging construction technologies that can significantly reduce housing costs and improve construction efficiency. The other explores potential advantages that highly collaborative project delivery systems offer for certain housing projects. Before turning to those two topics, however, this paper makes a brief detour to highlight the roles that governmental agencies and not-for-profit organizations play in implementing solutions to the housing crisis (“public-interest housing developers”). Public-interest housing developers, emerging technologies, and collaborative delivery systems can help communities attack the housing crisis, but only if they can overcome certain industry barriers. [1:  See, e.g., National Housing Crisis Task Force, From Crisis to Transformation: A Federal Housing Policy Agenda (Nov. 4, 2024) available at https://nationalhousingcrisis.org/resources/. Accessed 3 Jan. 2025.] 

Public-Interest Housing Developers
For the purposes of this paper, a public-interest housing developer is a governmental agency or a not-for-profit organization that serves, either solely or (more commonly) through a consortium, as a key participant in a project under a program addressing the housing crisis. As used here, the term refers especially to a participant that assumes at least some responsibilities of the project developer or owner or that is otherwise in a position to influence project planning, as distinguished from one that simply provides land, funding, or incentives for housing projects. Across the country, in communities of all sizes, such public-interest housing developers are playing important roles in addressing the housing crisis. 
In some instances, a municipality or other governmental agency functions as a public-interest housing developer. Depending on state and local laws and procurement practices, these entities may have the ability to provide or to access special funding resources and options. One especially interesting example comes from the Village of Bellwood, Illinois, a Chicago suburb. The Village has built several low-cost homes and has recently broken ground on Bellwood Gateway, a 71-unit multi-family complex. [footnoteRef:2] The project’s funding sources include a $14 million grant from the Illinois Department of Commerce & Economic Opportunity, tax increment financing, and workforce housing bonds. Following completion, the Village will continue to own Bellwood Gateway, with a private company serving as the project’s operating manager.  [2:  Michael Romain II, Bellwood Breaks Ground on $43M Gateway Project Apartment and Retail Development, Village Free Press (July 9, 2024), https://www.vfpress.news/articles/economic-development/bellwood-breaks-ground-on-43m-gateway-project-apartment-and-retail-development/; Dennis Rodkin, The Only Village Hall that Builds Houses is Now Getting into Apartments, Crain’s Chicago Business (June 21, 2024), https://www.chicagobusiness.com/residential-real-estate/chicago-suburb-building-its-own-apartment-buildings. Both accessed 3 Jan. 2025.] 

In different degrees, many local government entities participate as development partners in affordable housing by providing funding.[footnoteRef:3] At least in theory, local government investment in such projects, even if only in the form of gap funding, creates the potential for advancing a public-interest housing developer perspective. [3:  See https://www.tndc.org/property/casa-adelante-2828-16-street (Casa Adelante, San Francisco, California); https://www.huduser.gov/portal/casestudies/study_01012014_1.html (Harvest Commons, Chicago, Illinois); https://www.huduser.gov/portal/casestudies/study-110124.html (Pacific Landing, Santa Monica, California); https://www.huduser.gov/portal/casestudies/study-083024.html (Commodore Place, Cleveland, Ohio). All accessed 3 Jan. 2025.] 

Also of interest are instances in which not-for-profit organizations take significant roles in developing affordable housing projects. These organizations include traditional community development corporations as well as those operating under labels such as “design-build studios” and “community design centers.”  Some are associated with schools of architecture, as is the Urban Design Build Studio, founded in 2008 by Professor John Folan, currently head of the Architecture Department at the Fay Jones School of Architecture and Design at the University of Arkansas.[footnoteRef:4] Another, Rural Studio, part of the School of Architecture, Planning and Landscape Architecture of Auburn University, has built over 200 projects, including ones focused on “innovative practices in home access and affordability.[footnoteRef:5] Many other community organizations engage in a variety of significant projects to address the affordable housing crisis, frequently by providing gap funding that supplements low-income housing tax credit equity and conventional construction financing.[footnoteRef:6] [4:  https://fayjones.uark.edu/people/faculty-and-staff/profile.php?name=John-Folan&uid=folan&department=Architecture. Accessed 3 Jan. 2025.]  [5:  https://ruralstudio.org/about/. Accessed 3 Jan. 2025.]  [6:  The Office of Policy Development and Research of the U.S. Department of Housing and Urban Development offers several interesting case studies of projects benefiting from a combination of local government, not-for-profit, and community organization support. https://www.huduser.gov/PORTAL/casestudies/home.html. Accessed 3 Jan. 2025. Community Corp, of Santa Monica, California reports that it has “managed the construction and rehabilitation of over 2,000 affordable homes” since 1982. https://communitycorp.org/our-properties/. Accessed 3 Jan. 2025.] 

An example recently announced in the author’s home region, the Big Emma project in Springdale, Arkansas, is a 77-unit, mixed-income project providing 30 rental units “restricted to workforce rents and reserved for households earning below the median income in Northwest Arkansas.”[footnoteRef:7] Big Emma is a project of the Groundwork housing initiative of the Northwest Arkansas Council, along with Community Development Northwest Arkansas. Groundwork is making a $6.5 million investment in the project in collaboration with the Walton Family Foundation. [7:  https://groundworknwa.org/projects/big-emma/. Accessed 3 Jan. 2025.] 

From a construction industry perspective, public-interest housing developers represent a special breed of project participant. Economic incentives, such as tax credits, advantageous loan terms, or other financial benefits help induce traditional developers to undertake affordable housing projects. Entirely distinct considerations, however, motivate a public-interest housing developer; the affordable housing project itself is the end, not a means to an end (i.e., to financial return on investment). Accordingly, public-interest housing developers can bring unique perspectives that deserve special attention in the context of construction industry practices. With their focus on the project above financial returns, they are positioned to influence how a project team balances the traditional construction project triad of quality, budget, and schedule, which always co-exist in considerable tension.[footnoteRef:8] At a minimum, an optimistic construction lawyer might hope that public-interest housing developers can help to align industry practices more closely with affordable housing goals. With this admittedly academic outlook in mind, this paper now turns to technology tools and project delivery systems that should be of special interest from a public-interest housing developer’s perspective.  [8:  See generally Jeff Leslie, Representing the Community Partner in Joint Ventures Utilizing Low Income Housing Tax Credits, 32 J. Affordable Housing & Comm. Dev. L. 381 (2024).] 

Technology tools
	This section considers three established but still evolving technologies that present especially promising solutions for affordable housing projects: building information modeling (BIM); modular construction; and 3D printing. Each of these technologies faces some industry obstacles, and each also should be of special interest to public-interest housing developers. 
BIM
	BIM simulates the project in a digital model and allows project participants who have access to the model to explore, build, modify, and refine the project virtually.[footnoteRef:9] Because in BIM, an information-rich, dynamic model incorporates the project’s physical and functional details, the technology allows those who have access to the model to engage in an amazingly productive, iterative process during design and construction. The model can integrate input from contractors, specialty trades, manufacturers, and suppliers to an extent previously unknown in the industry. Accordingly, BIM can improve the efficiency of design decisions, facilitate clash detection, and expedite decisions affecting constructability, value engineering, cost, and schedule. For all these reasons, the industry has now widely embraced BIM.[footnoteRef:10] [9:  See Kristine A. Kubes, The Impact of BIM on Design and Construction—Legal and Practical Perspectives (paper presented at the fall meeting of the American Bar Association Forum on Construction Law, October 24-25, 2024); Carl J. Circo, A Case Study in Collaborative Technology and the Intentionally Relational Contract: Building Information Modeling and Construction Industry Contracts, 67 Ark. L. Rev.  873, 881-86 (2014).]  [10:  One example of BIM being used in an affordable housing project is The Phoenix project in West Oakland California, which reportedly “is projected to be completed at half the cost, time, and carbon footprint of a typical multi-family housing project in the Bay Area . . . .” Quinn Purcell, The Future of Affordable Housing May be Modular, AI-driven, and Made of Mushrooms, Building Design + Construction (Aug. 7, 2024), https://www.bdcnetwork.com/home/news/55166037/the-future-of-affordable-housing-may-be-modular-ai-driven-and-made-of-mushrooms. Accessed 3 Jan. 2025.] 

	Lawyers representing clients in projects using BIM should be aware of several legal considerations. At a basic level, lawyers should understand the distinguishing characteristics of BIM and should have a general familiarity with BIM terminology. Moreover, projects using BIM typically adopt specific protocols or BIM execution plans to address such important legal issues as: ownership, access to, and control over a model; compatibility complications when multiple project participants use different models; uses of a model beyond project design (such as for operations, maintenance, and life-cycle purposes); whether a model will eventually become part of the contractual arrangements as a contract document; any representations, warranties, disclaimers, indemnities, or exculpatory terms concerning a model or its use; insurance considerations and other risk management issues; and more.[footnoteRef:11] [11:  The conference paper by Kristine Kubes referenced in footnote 9 provides a thorough discussion of these considerations and offers extensive resources, including information about the American Institute of Architects and ConsensusDocs materials and contract documents available for use with BIM projects.] 

	One aspect of BIM holds special interest for purposes of this paper. A BIM project encourages collaboration among project participants in ways previously not possible. For example, in a large multi-family project, the architect typically leads a design team that includes several consultants who provide specialized engineering services (such as civil, structural, mechanical, electrical and plumbing, fire and safety, energy efficiency) and may also include landscaping, interior design, and other design specialties. Beyond this, in many projects a general contractor, a construction manager, specialty trades, manufacturers, and others may provide design input. As noted in the final section of this paper, project owners and developers (including public-interest housing developers), and their lawyers, should keep this aspect of BIM technology in mind when selecting the appropriate delivery system for the project.
Modular construction
	In many different market segments, including residential projects of all sizes, modular construction can substantially reduce construction costs while accelerating the completion schedule.[footnoteRef:12] Modular construction refers to components and elements fabricated offsite and then transported to the project site for installation. In some projects, modular construction only involves relatively discrete components, such as prefabricated windows or walls. By contrast, volumetric modular construction refers to off-site fabrication of complete structures (such as houses) or project units (such as residential apartments), as well as self-contained pods (such as kitchens and bathrooms).  Affordable housing projects can benefit especially from volumetric modular construction. In addition to the cost and scheduling benefits, a key advantage of modular construction is standardization of replicable units of consistent function and quality. For these reasons, among others, the housing industry is experiencing an uptick in modular construction projects, including those in which public-interest housing developers play key roles.[footnoteRef:13]  [12:  See The American Institute of Architects, Design for Modular Construction: An Introduction for Architects, https://content.aia.org/sites/default/files/2019-03/Materials_Practice_Guide_Modular_Construction.pdf (“AIA Modular Construction Introduction”), accessed 3 Jan. 2025; Modular Building Institute - Modular Construction Industry Accessed 3 Jan. 2025; Kevin T. Colby & Lee C. Davis, The Rise of Modular Construction: A Changing Legal Landscape, 9 Am. Coll. Constr. Law. 4 (January 2015). These resources, however, confirm that modular construction currently accounts for only a modest percentage of projects in the housing sector.]  [13:  See AIA Modular Construction Introduction, supra note 12 (providing several case studies of affordable housing projects). Articles from trade organizations and modular builders also offer examples. See https://www.modular.org/markets-served/; https://www.modular.org/2024/11/01/102-108-westford-street/; https://www.panelbuilt.com/blog/best-modular-construction-projects-of-2018/. All accessed 3 Jan. 2025.] 

	An American Institute of Architects overview of modular construction discusses some of the most important design and construction characteristics involved, and it also highlights several barriers and challenges the technology faces.[footnoteRef:14] Among the most important considerations: the significant responsibility the modular manufacturer typically assumes for structural engineering and other design details; the central role of digital technologies, including BIM; building code and permitting concerns; requirements for advance deposits to manufacturers and fabricators and for final payment for modules upon delivery; trade union resistance; insurance matters, including with respect to commercial general liability and professional liability coverage; the requirement for many design decisions to be made relatively early in the process to accommodate manufacturing schedules; and a heightened need for integration and collaboration among project participants. [14:  AIA Modular Construction Introduction, note 12, supra.] 

Modular construction also presents unique legal and risk management issues.[footnoteRef:15] From a construction lawyer’s perspective, some of the most important matters include: whether or the extent to which the Uniform Commercial Code governs (an issue stemming from the characterization of a transaction as primarily involving the sale of goods rather than the provision of services); building and permitting code compliance and related responsibilities; public and private land use planning implications; design delegation and shared design responsibilities; safety concerns; on-site and off-site supervision; accelerated design schedules; adjustments to the progress payment process; intellectual property rights; labor relations management; and more. Lawyers drafting and negotiating contracts for design and construction of modular projects should be aware of these issues. Organizations that promulgate standard contract forms are beginning to take up the challenge.  As project participants encounter new contractual provisions concerning modular construction, whether based on industry forms or bespoke practices, they and their lawyers will need to assess how well those provisions address the special issues involved.  [15:  See Colby & Davis, note 12, supra.] 

The ConsensusDocs Coalition released ConsensusDocs 753—Standard Subcontract for Prefabricated Construction in 2020 and ConsensusDocs 253—Standard Agreement and General Conditions Between Owner and Prefabricator (Lump Sum) in 2023.[footnoteRef:16]  As the titles suggest, ConsensusDocs 753 contemplates a project in which the owner’s prime contractor retains the fabricator, and ConsensusDocs 253 envisions a project in which the owner contracts directly with a fabricator. Among other things, these forms include special provisions concerning the division of design services between a project architect and the fabricator, intellectual property matters, transportation, detailed terms governing the fabricator’s responsibilities, provision for an advanced payment to the fabricator, and a preference for the common law of contracts over the Uniform Commercial Code. [16:  ConsensusDocs, New Industry Standard Contract Addresses Complex Contracting Issues for Prefab and Modular Building (Feb. 2, 2023) (https://www.consensusdocs.org/new-industry-standard-contract-addresses-complex-contracting-issues-for-prefab-and-modular-building/.  Accessed 3 Jan. 2025.] 

The AIA Contract Documents (ACD) program plans to release a set of modular construction contract documents during the first quarter of 2025.[footnoteRef:17] The ACD framework contemplates a project in which the owner retains a construction manager at risk (that is, a construction manager who ultimately assumes contractual responsibilities comparable to those undertaken by a general contractor). A preview of these documents reveals a relatively comprehensive approach for volumetric modular projects. Because the upcoming AIA documents are drafted to coordinate with the ACD program’s popular family of documents, lawyers should anticipate seeing them in many future modular construction projects. The AIA documents scheduled for release include: [17:  ACD Operations, LLC, the organization responsible for the AIA Contract Documents program, graciously provided to the author confidential, pre-release drafts of the documents and a limited license to use those drafts in connection with this paper.] 

A181™-2025, Standard Form of Agreement Between Owner and Construction Manager, Volumetric Modular Construction Edition; 
A281™-2025, General Conditions of the Contract for Construction, Volumetric Modular Construction Edition;
B181™-2025, Standard Form of Agreement Between Owner and Architect, Volumetric Modular Construction Edition; and
A481™-2025, Standard Form of Agreement Between Construction Manager and Modular Subcontractor, Volumetric Modular Construction Edition.
While these documents merit detailed analysis, for now, highlighting just a few selected features will serve to illustrate some key characteristics of ACD’s approach. Because, as of this writing, the documents are still in development and remain subject to change before being released, and because this paper is primarily interested in themes reflected throughout this integrated set of documents, the attention here is on broad concepts rather than specific articles or sections. ACD’s framework includes these prominent elements:
· New defined terms relating to modular construction.
· The Modular Subcontractor’s involvement throughout the project, beginning with preconstruction services and continuing during the design and construction phases.
· The Modular Subcontractor’s design role and responsibilities.
· Attention to digital technology, including BIM.
· Detailed procedures concerning the Module Design Documents.
· Inspections of the Modular Work both at the Modular Facility and at the Project Site and the Staging Site.
· Provisions concerning uncovering Modular Work.
· Transportation, storage, delivery, installation, assembly, and connection of Modules.
· The project architect’s limited scope of services relating to the Modular Work, including with respect to certain Pre-Design Phase Services and the Final Modular Design Documents.
· A Design Freeze Date for the Modular Work and associated risks the owner bears in connection with later design changes.
· Payment terms contemplating an Advance Payment to the Modular Subcontractor, including for materials and equipment for the Modules.
· Tailored provisions relating to copyrights, intellectual property rights, professional services licensing, insurance, and risk of loss.
· Characterization of the Modular Subcontract as being primarily for services rather than for the sale of goods and therefore not governed by the Uniform Commercial Code.
Even a cursory consideration of these ConsensusDocs and AIA forms demonstrates how important it is for lawyers representing clients in modular construction projects to appreciate the special issues involved. As modular construction grows in popularity, the industry should anticipate further refinements governing the contractual relationships involved.
3D printing
	“3D printing is the construction of physical elements, in three dimensions, by extruding materials such as plastics, concretes, powders, and resins from a machine guided by a CAD-based [computer assisted design] model.”[footnoteRef:18] In contrast to modular construction, 3D printing commonly produces components at the project site. While 3D printed objects incorporated into construction projects are typically relatively limited in size, developments in the technology now allow for larger scale products, even small structures.[footnoteRef:19] [18:  Anoop Sattenini & Russ Gibbs, Construction Technology: Past and Future, in Construction Law: A Legal Guide, at 21 (Leslie King O’Neal, ed. 2023).]  [19:  Vince Anewenter, Kimberly A. Hurtado, Josh M. Leavitt, & Timothy D. Tonyan, Brave New Extruded World: Legal Issues Arising in the Construction Industry From Using Additive 3D Printing Technology, 9 J. Am. Coll. Constr. Law. 1 (August 2015).] 

In some respects, 3D printing and modular construction share similar advantages, and challenges. For example, 3D printing and modular construction both facilitate standardization and mass production and offer significant scheduling benefits. Also, aside from the distinction that 3D printing is commonly an on-site process, it can raise many of the same practical and legal issues noted above concerning modular construction.[footnoteRef:20] These include building code considerations, increased upfront costs, permitting considerations, safety and supervision matters, intellectual property rights, labor relations, and the applicability of the Uniform Commercial Code. [20:  Id. at Part IV.] 

BIM, modular construction, and 3D printing all benefit from a heightened level of teamwork and collaboration among project participants. Accordingly, these technologies have implications relating to alternative project delivery systems, the final topic this paper addresses.
Collaborative Delivery Systems
Construction involves a complex network of interdependent relationships among multiple project participants (owners, lenders, designers, general building contractors, trade contractors, construction managers, manufacturers, suppliers). Most projects, including many that propose solutions to the affordable housing crisis, manage these complex relationships through a series of bilateral contracts, each between just two of the many participants. Structuring the legal relationships through a series of bilateral contracts relegates each project participant to a silo of self-interest. This practice incentivizes each participant to negotiate for contract terms that manage risk by confining that participant’s area of responsibility (scope of work or services), and it produces a pyramid of discrete contractual relationships in which each participant’s competitive self-interest logically takes precedence over the best interests of the project, especially when unanticipated circumstances develop. Given the dynamic and unpredictable nature of the construction process, this structure creates and amplifies the potential for these relationships to descend into adversarial waves of claims and disputes. To understand how affordable housing projects may benefit from a radically different approach to project delivery systems, a brief review of the alternative systems so well known to construction lawyers is in order.[footnoteRef:21] [21:  See generally Justin L. Weisberg & Raymond M. Krauze, Opening Communication Lines: Evolving Project Delivery Methods to Promote Collaboration, 38 Constr. Law. 14 (Spring 2018).] 

In the United States, the traditional network of bilateral contracts for most commercial projects is the design-bid-build system. Under this structure, the owner, in addition to arranging construction financing, enters into contracts with a project architect for the design services and with a general building contractor for construction. In turn, the project architect retains several consultants for specialized design services, and the general building contractor engages trade contractors, manufacturers, and suppliers for major aspects of the work. Those subcontractors, manufacturers, and suppliers may then have one or more additional contracts for more specialized work, material, and services.
Most other established delivery systems similarly involve a series of bilateral contracts. While each alternative involves significant advantages and disadvantages relevant to the project owner’s circumstances and objectives, most still feature a pyramid of bilateral contractual relationships that is prone to degrade into adversarial behavior when problems arise.
· Under the design-build system, which is the most common alternative to design-bid-build, the owner retains a single firm to undertake the primary design and construction functions, but that firm then generates a series of bilateral contracts for distinct aspects of the project.
· With construction management, the owner employes a construction manager either as an agent or as an alternative to a general contractor. A construction manager as agent serves as the owner’s advisor and representative to coordinate with other participants with whom the owner contracts, such as the design team and one or more building contractors. By contrast, a construction manager functioning as a general contractor (called a “construction manager at risk” or “construction manager as constructor”), typically serves as the owner’s advisor at the outset of the project, but ultimately contractually commits to the owner that the project will be completed in accordance with the plans and specifications, on time and within budget. While these two variations allocate risks between the owner and the construction manager in radically different ways, each retains the familiar series of bilateral contracts below that level.
· Under a multiple prime contract system, the owner oversees and coordinates the project without assistance from a general contractor or construction manager. An especially sophisticated and experienced owner may issue certain design or performance specifications itself, while other owners may retain a primary designer to prepare construction documents. The owner contracts directly with each specialty trade for a distinct scope of work. For owners having sufficient experience and personnel to supervise construction, the multiple prime system can reduce costs significantly and accelerate the schedule, however for an ill-equipped owner, it can be disastrous. In any event, this system features several bilateral contracts directly with the owner, plus the usual pyramid of bilateral contracts below that level. 
· The turnkey project delivery systems can, at least in theory, protect against some problems that confront an owner occupying a position atop a conventional contract pyramid because a turnkey developer essentially contracts to sell a build-to-suit project to the end user upon completion of construction. The other project participants, however, still operate under a series of bilateral contracts. The build-own-transfer and build-own-operate-transfer systems are turnkey variations used primarily for infrastructure and industrial projects.
· Other relatively common arrangements, while distinct in many respects from each of those already described, can be classified for present purposes simply as hybrid delivery systems that also feature a series of bilateral contracts. These include bridging, fast track or phased construction, projects that include design assist and delegated design features, progressive design build, and project management. 
Thus, each of these arrangements incentivizes purely self-interested behavior that can deteriorate into adversarial relationships when the project encounters any of the unanticipated problems so common to the construction process. Is there a better alternative for affordable housing projects (perhaps one that can fully embrace emerging technologies and a public-interest housing developer’s perspective)?
Beginning with partnering practices, which were popularized in public projects during the mid-20th century, and continuing in the form of alliancing agreements and lean construction practices, owners and their representatives have experimented with more collaborative arrangements intended to incentive participants to prioritize the best interests of the project.[footnoteRef:22] In contemporary practice, integrated project delivery (IPD) stands at the pinnacle of this collaborative movement. The characteristics of that system merit elaboration. [22:  Carl J. Circo, A Case Study in Collaborative Technology and the Intentionally Relational Contract: Building Information Modeling and Construction Industry Contracts, 67 Ark. L. Rev.  873, 903-05 (2014).] 

	The latest, and potentially the most collaborative, alternative project delivery system is integrated project delivery . . . .  As the name suggests, the central idea is to integrate the principal activities involved in the project so that fewer decisions are made by individual participants acting in isolation and influenced primarily by each participant's distinct economic and risk management motivations. IPD operates primarily by infusing the contract structure with powerful incentives to reward teamwork and to deter decisions made without reference to the best interests of the project. 
	While different versions of IPD are evolving, several common devices generally appear in the contractual structure. First, rather than relying exclusively on a series of bilateral agreements, IPD calls for a multi-party umbrella contract to govern certain key arrangements and processes. At a minimum, an IPD contract includes the project owner, the lead design professional, and the prime contractor. Moreover, the structure generally allows for other key participants to join in the main agreement that establishes the overarching collaboration. IPD agreements also incorporate a highly structured team management approach that gives each of the major participants a meaningful voice in decisions that are likely to affect such important matters as the project scope and definition, cost, and schedule. . . . [A]ll contracting parties agree to share certain risks, losses, and savings, and they all agree to consistent liability limits concerning some of the most important liability exposures involved. IPD agreements also feature stepped dispute resolution processes intended to deter adversarial claims. 
	In its most advanced form, an IPD agreement even establishes a true joint venture in which the contracting parties form a limited liability business organization, typically a limited liability company, to serve as a special purpose entity by which the participants collectively undertake responsibility for many aspects of the project that a traditional project delivery system would have allocated entirely or primarily to individual participants. Each participant, including the project owner, must still enter into distinct contracts for defined responsibilities, but those contracts will be with the LLC rather than with one of the other participants. As a result, the participants who are members of the LLC will be bound by decisions made in accordance with the entity's governing documents and, to the extent provided in the IPD documents, each participant will be insulated from liability to the LLC or other members with respect to certain common risks of design and construction.[footnoteRef:23] [23:  Id. at 905-07 (footnotes omitted).] 

	Within this most advanced form of IPD, the parties may even craft radically collaborative risk management, project administration, and dispute resolution processes and practices. 
As a first step, IPD agreements typically include expansive reciprocal waivers by the parties that preclude some disagreements from ever making their way into any external forum. And shared management processes may provide the exclusive means of resolving other matters because some important decisions made by a management group will bind all the members of the IPD team. Claims and disputes not foreclosed in those ways will generally be subject to carefully controlled, stepped negotiations that traverse different levels of the parties’ representatives, all the way up to the chief executive. If those negotiations are unsuccessful, the process may next require the parties to present the matter to a mediator, and then to a neutral third-party or a dispute resolution board for a final, binding decision. The net result can leave little, if any, opportunity for adversarial dispute resolution processes.[footnoteRef:24]	 [24:  Id. at 918 (footnotes omitted).] 

When the parties to an IPD agreement truly trust one another and are committed to the best interests of the project, they can even aspire to a no-claims approach.[footnoteRef:25] For true believers, pure IPD promises a no-fault environment among the major project participants, virtually free of disputes that cannot be resolved within the IPD structure. “Although formal statistics do not exist, disputes in IPD projects appear to be quite rare; this is quite different from the industry at large, where formal disputes are commonplace.”[footnoteRef:26] [25:  See Howard W. Ashcraft Jr., The Transformation of Project Delivery, 34 Constr. Law. 35 (Fall 2014); Joseph A. Cleves, Jr. & Richard G. Meyer, No-Fault Construction’s Time Has Arrived, 31 Constr. Law. 6 (Summer 2011).]  [26:  Howard Ashcraft, Transforming Project Delivery; Integrated Project Delivery, 38 Oxford Rev. Econ. Pol’y 369, 380 (2022).] 

While a structure providing IPD’s highly collaborative features can benefit many project types, the advantages may be especially attractive to public-interest housing developers. Even so, the IPD structure presents some substantial barriers.[footnoteRef:27] Some of these may be especially difficult to overcome in housing projects. Design professionals and builders may resist putting their profits at risk and limiting traditional opportunities to pursue claims against other participants. Owners may not be eager to cap other participants’ financial risks or to give up sole authority over important decisions. To the extent the project involves public agencies or public funding, procurement laws and regulations may not accommodate IPD. Finally, construction lenders and others providing critical funding may simply refuse to forego the risk transfer protections of traditional delivery systems and the comfort they take in conventional stipulated sum and guaranteed maximum pricing arrangements. As the construction industry gains more experience with collaborative project delivery devices, we will see whether or how affordable housing initiatives can adopt and adapt IPD principles. [27:  See Ashcraft, supra note 25, at 39-40.] 

Conclusion
Without a doubt, advances and innovations in technology and project delivery systems can better align construction industry practices with housing initiatives. Creative lawyers advising public-interest housing developers can help their clients take greater advantage of these opportunities. Despite the barriers that exist, an optimistic affordable housing advocate, especially a public-interest housing developer, might at least hope that the latest technology tools and highly collaborative project delivery methods could be among the best ways to achieve a project’s objectives.
Epilogue
	Much more could be said about how construction industry practices might be better aligned with housing initiatives. Attention, of course, will continue to focus on zoning, land use planning, and public and private development restrictions. Beyond that, many less common matters come to mind. What other technologies and developments in construction materials and techniques promise greater efficiencies for the housing sector? How will artificial intelligence impact design and construction for housing initiatives? How do sustainable design and construction principles relate to affordable housing objectives? Which funding alternatives promote, and which hinder, affordable housing (low-income housing tax credits, opportunity zone tax benefits, tax increment financing, public-private partnerships, federal and state grant programs, government bond financing)? Should mixed-use projects include more affordable housing units? Do construction defect laws in some jurisdictions drive developers away from affordable housing projects? What impacts have federal policies and legislation during the Biden administration had on affordable housing, and what will follow during the second Trump administration? In short, the circumstances call for ongoing conversations between affordable housing lawyers and their construction law colleagues.
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