Carl J. Circo © March 2026

Construction and Design Law: Managing the Network of Interdependent Relationships
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Part 3
Lesson 25: The Economic Loss Problem
	Few highly theoretical issues of interest to construction lawyers generate as much attention in judicial opinions and secondary sources as does the economic loss rule. Considerable disagreements among the authorities account for all this interest.
Simply stated, the rule generally prohibits tort recovery for a plaintiff’s economic losses attributable to the defendant’s breach of contract unless the economic losses are accompanied by damage to property or personal injury. The rule admits of a long and growing list of exceptions, including circumstances in which the contract breach also violates some independent duty owed to the plaintiff. For example, alternative versions of the rule may or may not apply in a construction industry setting if a plaintiff involved with the project can prove damages suffered as the result of negligence arising out of an act or omission in the performance of the defendant’s contractual obligations owed to a project participant other than the plaintiff.
	While the rule claims a distinguished pedigree in products liability law, where it implements both tort and contract policies that favor setting rational limits on a manufacturer’s liability for purely economic losses incurred by a plaintiff remotely connected to the manufacturer, its judicial application in many other circumstances has become confoundingly inconsistent and incoherent. The construction industry cases in which defendants raise the economic loss rule as a defense have generated some of the most confusing and contradictory opinions.
Carl J. Circo, Contract Law in the Construction Industry Context at 154-55 (2020).
	Some of the most difficult economic loss problems arise in construction industry cases because acts and omissions of so many project participants can impact the economic interests of other participants. At its core, the problem involves determining when those involved in a building design and construction project owe a tort duty to avoid causing unintended economic loss to other project participants. For example, when should a project participant be liable to another participant for adverse economic consequences flowing from negligent performance of services or for negligent misrepresentations, or should an engineer retained by the project owner be liable to the project’s general contractor or a subcontractor for delay damages attributable to performance of design or project administration services, or should tort law hold one subcontractor liable for purely economic losses that subcontractor’s faulty performance indirectly causes to another subcontractor? The plaintiff’s motivation for pursuing a tort cause of action may simply be to supplement a contract claim, to take advantage of evidence specifically relevant under tort principles, or to seek remedies beyond those available under contract law. Distinctions between applicable statutes of limitation and statutes of repose or rules determining when a cause of action accrues may also be important. Often of even greater significance is that tort theories may provide the only viable route because the plaintiff is not in privity of contract with the target defendant. The rule’s application to such circumstances varies so greatly among jurisdictions, and sometimes even within conflicting precedents in a single jurisdiction, that clear and definitive principles prove evasive. See Phillip L. Bruner & Patrick J. O’Connor, Jr., 7 Bruner & O’Connor on Construction Law, §§ 19:10-19:13 (Westlaw Jan. 2026); Lawrence E. Leykam, The Viability of the Economic Loss Rule as a Defense to Third Party Claims for Negligent Misrepresentation Against Design Professions, 13 J. Am. Coll. Constr. Laws 2 (Winter 2019); Carl J. Circo, Placing the Commercial and Economic Loss Problem in the Construction Industry Context, 41 J. Marshall L. Rev. 39 (2007). 
	How the authorities frame the economic loss problem may depend, in the first instance, on whether the plaintiff and the defendant are parties to a relevant contract. If so, authorities favoring a strong economic loss defense generally argue that the contract’s terms should determine the rights and obligations between contracting parties (such as the presence or absence of warranties, indemnities, and exculpatory clauses). Even so, some leading authorities support the analysis that certain contractual relationships (such as a contract for professional design services) can impose an independent tort duty on the defendant to avoid causing economic harm to the plaintiff. Where the dispute involves a plaintiff not in a relevant contractual relationship with the defendant, the question becomes whether a court should recognize such a tort duty based on the nature of the defendant’s contractual obligations to someone other than the plaintiff. In both these circumstances, those who promote a relatively expansive philosophy of tort liability frequently argue that whatever contractual obligations the defendant has (whether under a contract with the plaintiff or with a third person) create a “special relationship” giving rise to a cognizable tort duty to avoid causing economic harm to the plaintiff.
	In my view, when a defendant asserts an economic loss defense in a construction industry case, a court should use a highly contextual analysis that respects the overall risk allocation scheme that the totality of the contractual relationships establishes. This approach counsels against an expansive view of tort liability among those involved in a project’s design and construction.
 In particular, when a participant in a construction project sues another participant for causing purely economic harm, courts should assess that claim after taking into account the complete web of contractual and other relationships involved.
	For example, when a contractor or subcontractor sues an engineer in tort over a mistake that breaches the engineer’s obligations under a design contract solely between the engineer and the project owner, a court should analyze the tort claim in light of the network of relationships among all the relevant project participants. In most commercial construction projects, those relationships are complex and are subject to deliberately coordinated risk-management devices. . . . In other words, tort law should respect the overall structure of industry relationships.
Carl J. Circo, Contract Law in the Construction Industry Context at 155 (2020). 
	The Restatement supports a relatively narrow and less contextual version of the economic loss rule that could lead courts to expand the circumstances under which construction industry participants may incur liability in tort for causing purely economic harm. See Restatement (Third) of Torts: Liab. For Econ Harm §§ 3-6 (Am. Law Inst. 2020). The Restatement, however, relies on broadly articulated principles of general applicability that do not expressly consider the unique circumstances that construction industry relationships present. It remains to be seen whether or the extent to which the Restatement will influence courts in construction industry cases.
	Because so much conflict and confusion surround the economic loss rule in the construction industry cases, I recommend simply focusing attention on the circumstances that most commonly lead to difficult questions. Once students understand when an economic loss defense might arguably apply, they can engage in the debate. The problem largely turns on alternative judicial approaches to theoretical and policy considerations. The following list of cases can serve to introduce students to differing perspectives on some of the most controversial applications of and exceptions to the economic loss defense in the construction industry. The list draws especially from the resources cited earlier in this lesson, including the Restatement, and from A. Holt Gwyn & Luke J. Farley, Sr., The Economic Loss Rule in Construction Law, in Construction Law (2d ed. Carol J. Patterson et al., eds, 2019), at 653 (which includes extensive excerpts from other cases as well). Some instructors may wish to delve more deeply into a specific jurisdiction’s cases.
Sample cases
· Commercial Painting Co. Inc. v. Weitz Co. LLC, 676 S.W.3d 527 (Tenn. 2023) (holding that the economic loss rule is limited to products liability cases and does not apply to services contracts, such as a contract between a general contractor and its subcontractor; two justices filed a thorough dissenting opinion).
· Bilt-Rite Contractors, Inc. v. The Architectural Studio, 866 A.2d 270 (Pa. 2005) (economic loss rule no bar to general contractor’s negligent misrepresentation claim against project architect based on contractor’s alleged reliance on architect’s plans); contra Balfour Beatty Infrastructure, Inc. v. Rummel Klepper & Kahl, LLP, 155 A.3d 445 (Md. 2017).
· BRW, Inc. v. Dufficy & Sons, Inc., 99 P.3d 66, 73 (Colo. 2004) (in upholding an economic loss defense to a subcontractor’s claims for cost overruns allegedly attributable to the negligence or misrepresentations of the project owner’s design consultants, the court emphasized the “network of agreements of which all parties had notice” that defined the commercial relationships involved).
· Town of Alma v. AZCO Construction, Inc., 10 P.3d 1256 (Colo. 2000) (project owner cannot recover in tort for contractor’s negligent construction; owner’s rights against its contractor for defective construction limited by terms of the contractual warranty).
· Berschauer/Phillips Construction Co. v. Seattle Sch. Dist., 881 P2d 986 (Wash. 1994) (holding that the economic loss doctrine barred a contractor from recovering from the owner's architect and its structural engineering consultant for negligence in design and inspection that allegedly caused project delays, based in part on a highly contextual analysis that considered the overall risk allocation scheme of interrelated contracts).
· Council of Co-Owners Atlantis Condominium v. Whiting-Turner Contracting Co., 517 A.2d 336 (Md. 1986) (project’s general contractor and architect potentially liable to condominium purchasers for cost of repairing dangerous conditions allegedly attributable to negligent design and construction).
· J'Aire Corp. v. Gregory, 598 P.2d 60 ( Ca.1979) (holding that a project’s general contractor could be liable to the project owner’s tenant for loss of business attributable to delay in completing the project).
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