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Part 3
Lesson 22: Surety Bonds
	In the construction industry, surety bonds provide financial backing for the performance of contractual obligations. Three bond forms are most common: bid bonds; payment bonds, and performance bonds. It is important for students to understand that while the industry relies extensively on both insurance policies and surety bonds to manage and mitigate certain risks inherent in the construction process, these two devices do so in entirely distinct ways. An insurance policy is a contract of indemnity that transfers covered risks from the insured to the insurer (such as the risk of loss from casualty damage to property or the risk of liability for common negligence or for professional malpractice). A surety bond does not shift risk from the surety’s customer (the principal under the bond) to the surety; rather, the surety undertakes secondary liability for the principal’s contractual obligations to the extent the bond specifies. The primarily responsibility for performance of the covered contractual obligations remains with the principal. When a beneficiary of the bond (an “obligee”) pursues a claim under the bond, a highly developed body of suretyship law, along with the express terms under which the surety issued the bond, govern the surety’s obligations, establish procedures for enforcing the bond, afford the surety potential defenses to its obligations under the bond, and grant to the surety certain rights and remedies against its principal.
Instructors who wish to cover bonds as efficiently as possible may simply wish to assign sections 12:1 and 12:2 of Phillip L. Bruner & Patrick J. O’Connor, Jr., 5 Bruner & O’Connor on Construction Law (Westlaw Jan. 2026). For a more thorough, yet concise, introduction, consider assigning Understanding Sureties: Why Do They Do What They Do?, by Douglass F. Wynne Jr. & Ashley B. Robinson, 44 Constr. Law. 9 (Fall 2025). This article, while proceeding from a surety’s perspective, efficiently introduces the basics of bid, payment, and performance bonds in the context of both public and private construction projects. Additionally, it explains important aspects of underwriting considerations, the enforcement process, a surety’s obligations, rights and defenses, and other core principles of suretyship law.
Additional Resources
	Scott M. Seaman & Jason R. Schulze, Allocation of Losses in Complex Insurance Coverage Claims, § 16:3 (g) (Westlaw, June 2025) (contrasting performance bonds with insurance).
	Chapter 6 (“A Primer in Contract Surety Law”) of the American Bar Association’s Fundamentals of Construction Law (2d ed., 2013, Lexis).
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