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Part 3
Lesson 19: Public Projects
	The phrase “Public Projects” embraces a wide range of construction industry projects, including federal, state, and local public works, such as transportation and infrastructure, government buildings, public utilities, military facilities, and other improvements for governmental purposes. Improvements for public purposes financed in whole or in part with private investment through public-private partnerships are another variety of public project. This segment of construction law embraces too many special considerations to cover adequately in a typical construction law course. Indeed, federal government contacts alone, of which federal construction is but one component, constitutes an independent practice specialty. Much the same can be said of state and local government contract practice. In my classes, I typically touch lightly on public projects, merely to introduce students to the field. This Supplemental Lesson reflects that approach.
	The foundational principle is that highly developed statutory and regulatory schemes govern public projects, beginning with procurement practices and continuing during contract administration, claims processes, and dispute resolution. Those who wish to present an overview in just one or two class sessions or who wish to select introductory reading assignments on specific topics may especially wish to draw on Chapter 13 (“Government Construction Contracting”) of the American Bar Association’s Fundamentals of Construction Law, which is available on Lexis, and on Parts I (“Introduction”) and VIII (“Construction Contracts”) of the Government Contract Guidebook, which is available on Westlaw.  Another resource for selecting the most important issues to cover is the American Bar Association’s Forum on Construction Law textbook, which also includes several interesting cases to consider assigning to students. See James, F. Nagle, Public Construction Contracting, in Construction Law (2d ed., Carol J. Patterson, et al., eds, 2019), at 759. These resources emphasize the legal aspects of federal projects, which in turn often influence state and local law and practice. State-specific construction law handbooks and manuals available in many jurisdictions may also provide good teaching resources.
	Even the briefest introductions to public projects will likely include several topics that apply from a project’s start to its finish and beyond. As discussed more fully in Lesson 20, competitive bidding or a regulated negotiated procurement procedure may apply to selection of at least the primary construction work (thereby often limiting the permissible project delivery options). Those furnishing design and other professional services may be selected based on procedures and criteria focusing on qualifications, experience, and best value. Also relating to procurement are statutes, regulations, and judicial opinions establishing standards and procedures to protect the integrity of the public bidding or other competitive selection process and to provide potential (albeit limited) remedies for disappointed bidders or candidates, such as bid protest procedures. For some projects, depending on the prevailing political environment, the process for selecting qualified or successful project participants may involve preferences programs favoring domestic or local contractors or suppliers or those in designated categories (such as small or disadvantaged business entities). Beyond the procurement process, public construction projects involve many other highly specialized considerations. For example, statutes, regulations, and agency policies may dictate certain contract provisions, such as those that the Federal Acquisition Regulation specifies for many federal government projects and which will vary depending on the nature of the project and the specific agency involved. Required or standard contractual provisions and practices may address such matters as the payment process (e.g., prompt payment laws and surety bonding requirements), labor and employment details (including prevailing wage standards and requirements for project labor agreements), anti-fraud and anti-corruption rules, modified principles of agency law (often requiring actual rather than apparent authority to bind the government), detailed claims and dispute resolution processes, and proceedings in specialized courts and administrative bodies. The doctrines of sovereign immunity and sovereign acts also limit the liability of governments and governmental agencies in important ways.
	In addition to the general resources described above, here is a short list of resources offering more detailed treatments of discrete topics, although some details may deserve updating to account for more recent developments:
· Government Contracts: Federal Acquisition Regulation (FAR) Overview, Practical Law Practice Note Overview w-021-9160 (Practical Law, Westlaw 2026).
· Michelle D. Coleman, David B. Wonderlick, Andrew D. Ness, Navigating the Federal Government Claims Process Requirements, 43 Constr. Law. 8 (Summer 2024).
· Kelli E. Goss, L. Tyrone Holt, James F. Butler III, Claims and Disputes Against a State or Local Government Owner: What Construction Attorneys Should Know, 40 Constr. Law. 15 (Winter 2020).
· Lori Ann Lange, Navigating the Increasingly Complex Regulatory Environment of Government Contracts, 36 Constr. Law. 28 (Spring 2016).
· Peter C. Halls, Issues for Designers, Contractors, and Suppliers to Public Private Partnership Projects, 30 Constr. Law. 22 (Summer 2010).
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