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Lesson 20: Competitive Bidding
Competitive bidding procedures and principles vary significantly depending, in the first instance, on whether the project is public or private. Moreover, for public projects, the process must comply with detailed statutory and regulatory provisions, as well as with any special practices of the public agency involved. As a result, a general overview of the topic has relatively limited value. For some courses, it may be best to introduce the most common principles and practices briefly and then, for more detailed study, to delve into the statutes, regulations, procedures, and leading judicial opinions that apply to a specific jurisdiction or context. Accordingly, this lesson merely introduces the most basic and common aspects.

Competitive bidding is mandatory for many public projects. Potential bidders and their lawyers should consult the statutes, regulations, and procedures relating to the specific circumstances and public agency involved. Generally, bidders must strictly adhere to the mandated procedures, which the public entity typically initiates by a solicitation or invitation for bids. Bidders usually must provide bid bonds that back up a successful bidder’s obligation to execute the required contract. The most traditional process calls for sealed bids to be submitted by a firm deadline, after which time the public agency or authority awards the contract to the lowest responsible and responsive bidder. Detailed procedures typically govern the entire process, including how to address and resolve clarifications, disputes, and protests. Exceptions to competitive bidding requirements or procedures often apply to certain projects or circumstances, especially if the project will cost less than a threshold dollar amount. Competitive bidding on private projects is a matter of contract. For those projects, invitations to bid and instructions to bidders may be issued selectively. A request for proposals is an alternative to the competitive bidding process. Even if the primary contract for a project (public or private) is not subject to competitive bidding, subcontracts for the project may employ a competitive bidding process.

A bid constitutes an offer to enter into a contract on the terms that the solicitation or invitation specifies and for the price and on the other terms the bidder proposes in accordance with the process. Bids are usually irrevocable for a specified period. The project owner accepts the offer by awarding the project to the successful bidder. Bidders usually must satisfy criteria intended to confirm that the bidder is “responsible” (which may refer both to financial standards and to a record of past performance) and that the bid is “responsive” to the solicitation or invitation. The bid documents or bid package will usually specify the resulting contract terms, which typically cannot be negotiated following award. A low bidder who refuses to sign the contract may forfeit the bid bond sum.
The process may permit a bidder to withdraw an erroneous bid, but the right to withdraw often depends on express statutory or regulatory authority or controlling precedent, which may establish a tight timeframe and may narrowly define the circumstances that will justify withdrawal. Additionally, disappointed bidders typically may file protests, especially on the basis that the public agency failed to follow the required process, however restrictive protest procedures, standards, and judicial precedent often make it difficult to prevail on a protest. Moreover, even if a bid protest succeeds, damages may be limited to the costs of preparing the bid, although in some cases the agency may be required to readvertise the project for rebidding. The limited protections afforded to disappointed bidders reflect that the primary purpose of competitive bidding for public construction projects is to protect the public purse by securing the lowest and best pricing and to assure the integrity of contract awards. Affording an equal opportunity for all interested bidders to compete for public work, while important, is a secondary goal. As a practical matter, a bidder who wishes either to withdraw a bid or to protest an award should keep a solid paper trail.
Bidders may sometimes be able to protect their interests by resorting to certain permitted options when submitting a bid, although statutory and regulatory provisions may prohibit or restrict some of these options. For example, the invitation or solicitation might allow bidders to select among certain alternatives (for example choosing among different products or construction processes), or a bid might specify that it is based on one or more assumptions or clarifications, such as an assumption or clarification that specific materials, manufacturers, or processes the bidder intends to use will satisfy certain requirements of the solicitation or invitation. Alternatively, the process may allow a bidder to exclude some aspect of the work that the bidder does not intend to perform or provide. In some situations, a bidder may be able to make its bid subject to a condition, such as the bidder’s approval of certain contract terms. Before incorporating any such devices in a bid on a public project, however, the bidder should carefully review the solicitation for bids and the governing statutory and regulatory provisions to determine whether or under what circumstances the process contemplates their use.
A few additional points about bidding practices on private projects merit mention. Strict competitive bidding is less common on private projects than on public projects. In general, private owners can establish whatever bidding practices and procedures they choose. For example, a private bidding process may simply afford low bidders the opportunity to negotiate with the owner for the contract award. A private owner might run a risk of liability to a bidder based on breach of an implied promise or of the duty of fair dealing but, just as is often the case with public projects, damages may be limited to the costs of preparing the bid. Finally, in contrast to a truly competitive bidding process, private projects more often use a “request for proposals” process. If managed properly, that process may avoid, or at least radically reduce, any liability risk the owner may have to those who submit unsuccessful proposals.
Finally, even where applicable law requires competitive bidding for awarding construction work, a less rigid procedure normally applies to procuring the project’s architectural, engineering, or other professional services. Similarly, where applicable law allows for construction management or design-build project delivery systems, alternative procurement procedures often apply. The process for awarding contracts in all those categories typically requires prequalification of candidates and selection based on factors such as relevant experience and articulated qualifications and expertise, and the ultimate decision rests on a determination that awarding the contract to the successful candidate will be in the best interests of the agency or the public. Accordingly, those decisions involve far more discretion and subjective judgment than a competitive bidding process.
A comprehensive review of competitive bidding in the construction industry is available in Phillip L. Bruner & Patrick J. O’Connor, Jr., 1 Bruner & O’Connor on Construction Law, 2:31- 2:158 (Westlaw Jan. 2026).
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