Construction Law Practice—Chemical Processing Plant exercise 

[Teaching note: This exercise works well when divided into 2 or 3 class sessions. Instructors may wish to modify or update some aspects, such as references to industry form contracts and financial details.]

	DBE (an engineering-led, design-build firm), was hired by O on an EPC basis (a design-build project delivery system in which the design-builder is an engineering firm) for a massive project to expand O’s existing chemical plant in Arkansas.  Part of the job, as specified in detailed design criteria furnished by O, required DBE to move chemical processing equipment to O’s existing plant from a storage location in the Mohave Desert where it has been for several years, and then to install that equipment as part of the expansion project.  (O purchased the equipment from a third party for this purpose.)  The contract required DBE to submit its plans for disassembly, cleaning, and transportation to O for review before commencement of the work. 

Everything seemed to be going well up to the point of mechanical completion, but then, during performance testing, the relocated plant equipment encountered serious operational problems.  An investigation revealed the need to disassemble much of the plant to remove sludge from the main tanks that DBE had relocated.  At that point, O’s project executive told DBE’s project manager that O intended to enforce the liquidated damage provision of the contract if the corrective work resulted in a delay in commercial commissioning of the plant beyond the date set in the contract for completion.  As a result, DBE went from a single 8-hour shift to 3 shifts around the clock.  The corrective work was completed on time, but at great additional expense to DBE.

  Similar projects are rare. At meetings between representatives of DBE and O that took place during the investigation described above there were discussions about a project from about 5 years ago involving a portion of O’s existing plant that was assembled by a different contractor using other equipment that had been stored at the same site for a similar period of time.  It turns out that the biggest complication with the earlier project involved the need to clean baked-in residue from the bottoms of the large reactor tanks.  This is essentially the same problem DBE belatedly discovered through its investigations following the performance test fiasco.  In the earlier project, unlike in the present one, the problem with residue was identified at a relatively early stage during the reassembly and installation process.  No one on O’s current project team was involved in the earlier relocation project, although the company’s CFO and its CEO were both in their current positions when the other project was undertaken.  

Assume that (1) the EPC contract required DBE to provide all engineering, procurement (equipment specification and ordering), and construction and installation services for the project, (2) the agreement required DBE to submit a GMP (guaranteed maximum price) proposal before any of the equipment was moved from the storage location, (3) DBE submitted, and O accepted, that GMP proposal, and (4) the agreement provided for liquidated damages at the rate of $10,000 per day of delay beyond the commercial commissioning date established in the contract. The other relevant contract terms are as set forth in ConsensusDocs 410. 

A unique aspect of the relationship between O and DBE is that both organizations have adopted the “CPR Pledge,” by which they have informally committed to good faith efforts to use “Planned Early Dispute Resolution” (PEDR) techniques to attempt to resolve disputes (see below). While their contract does not mention this commitment, it was discussed during their contract negotiations, and the top executives of O and DBE have agreed that the final step of “Mitigation” as contemplated by Section 13.3 of their contract should be to engage in a PEDR process using a neutral facilitator. For the relevant background on PEDR, see the Planned Early Dispute Resolution User Guide, published by a taskforce of the American Bar Association Section of Dispute Resolution, which is available here. 

During the initial session for this exercise, we will undertake a general review of the circumstances and the most relevant legal principles and contract provisions, and the entire class will explore how the parties might use PEDR to resolve the matter. I will lead this interactive process.

In our second session, the class will divide into two separate planning sessions, one representing O and the other representing DBE, plus a third group functioning as the neutral facilitator that O and DBE have jointly selected to assist in the PEDR effort. The three groups will consider the topics listed below (and any others they may believe may be relevant and useful).

1. Identify and assess DBE’s potential claims for additional compensation and O’s potential defenses.
2. What expert testimony and additional information might be relevant to resolving the dispute and why might it be relevant?
3. How should the parties use PEDR principles when they eventually come together to attempt to resolve the matter without the need to engage in formal mediation or binding dispute resolution pursuant to their contract? Is the PEDR approach realistic in this situation?

	For the third session, the three groups will reassemble together to explore the prospects for early dispute resolution efforts that could avoid the need for formal (and therefore time-consuming and expensive) steps, such as mediation, arbitration, or litigation. To the extent time allows, we will also conduct a debriefing assessment to conclude the exercise.


Supplemental information for Planned Early Dispute Resolution efforts (primarily for reference in the second and third sessions)

The cleaning plan that DBE submitted to O pursuant to the EPC contract, which O approved, read: “Prior to transport, clean all equipment currently in storage at desert site in accordance with industry standards.”

The day after completing the corrective work, DBE notified O that DBE believed DBE was entitled to an adjustment to the GMP for the additional costs DBE incurred to disassemble the tanks and clean them and still achieve commercial commissioning of the plant on the original schedule. DBE asserted that the only reason it went from one shift per day to three was because O had threatened to assess liquidated damages if the project was not completed on time. Top executives at both firms spoke briefly and agreed to schedule a meeting, guided by their Planned Early Dispute Resolution commitment, to discuss the situation.  Aside from the problem that DBE has corrected, the project went smoothly, the plant’s operation now exceeds the performance criteria, and future projects are on the horizon. The leadership at both companies hope to preserve what has been a mutually beneficial working relationship.

Here is a preliminary breakdown of extra costs that DBE provided to O based on a crew of 8 skilled laborers working around the clock (some at overtime rates) to disassemble, clean and reassemble the equipment:

8 skilled laborers at an average of $65.00/hour for four weeks (24 worker hours per day for 28 days; 8 X $65.00 X 24 X 28) = $349,440
Additional “general conditions” expenses, including the supervisory costs, figured as 8% of the associated labor costs = $27,955,20
Materials and equipment per daily logs (mostly cleaning fluid) = $24,000
Total claim = 349,440 + 27,955.20 + 24,000 = $401,395.20

At the time that O stated its intention to assess liquidated damages if the project completion was delayed, DBE estimated, based on limited information about the scope of the problem then available, that unless it accelerated the work by bringing on additional workers and running shifts around the clock on a 7-day per week schedule, the corrective work could have delayed completion by up to 100 days (based on a 5-day, 8-hour per day, work week, using only workers already scheduled to be on site). At that time, DBE believed that accelerating the clean-up work would likely have a materially detrimental impact on worker productivity.

The contract GMP was $8,250,000. DBE has stated that the extra costs it incurred above the GMP to correct the problem and to accelerate the completion schedule will substantially erode its projected profit margin if it cannot recover for the extra costs. 
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