Building Blocks

Construction Law Course Using On-line Resources Available to Law Students

This entry, unlike others on the Courses page, is merely a first step in a larger work-in-progress planned for the Construction Law Ed. website. It does not include a guide and a syllabus for a specifically defined course. Rather, it features a two-part list of topics from which an instructor may choose based on the objectives and scope of the course being offered. Upon completion, scheduled for 2025, the larger project of which this is a part will provide resources to help Construction Law teachers tailor courses to their individual objectives and circumstances without requiring students to purchase a textbook.

Part 1 provides a Core Curriculum that introductory courses commonly cover, and it suggests resources for reading assignments from databases typically available to law students (via Westlaw, Lexis, and HeinOnline). An instructor teaching a two-credit or three-credit course, however, will want to decide which of the suggested resources to assign in full, which to omit entirely, which to supplement, and which among the longer journal articles and treatise entries to assign only in part or, perhaps, to use solely as bases for preparing class presentations or lectures.

Part 2 simply lists additional topics that instructors may wish to incorporate into their courses. A later version of Part 2 will suggest reading assignment resources for these topics. While the Core Curriculum resources incidentally touch on most of these matters, many instructors will wish to address some of them in greater depth as distinct course segments. Just as with Part 1, instructors will adopt and adjust the suggested resources selectively based on their teaching objectives and the time allotted for their courses.

A distinguishing feature here is that, rather than working with a predetermined format dictated by a fixed textbook, Construction Law teachers will choose reading assignments from a larger, more flexible, and regularly updating set of academic and practical materials that law students can access online via subscriptions their law schools provide to them. The main exception is that instructors who wish to incorporate into their reading assignments standard industry forms, including those the Core Curriculum mentions, will need to secure access for that purpose from the organizations that promulgate those forms.

I have offered either a two-credit or three-credit course exclusively using materials available to students online. The Core Curriculum updates and supplements reading assignments from those courses. The case selections are a mixture of classic and foundational cases, together with a few more recent cases. Instructors who prefer a traditional emphasis on reading and discussing cases will want to assign additional cases. Instructors who choose to focus on aspects of construction law in specific jurisdictions may wish to supplement the curriculum with important cases, statutes, and other materials they select for that reason. With one exception, the Core Curriculum omits materials I have used that are specific to Arkansas, the jurisdiction in which most of my students practice. That one exception concerns warranties against defects in residential construction, where a series of Arkansas cases illustrate a relatively common evolution in implied warranties. 

Building a course that draws heavily on practice-oriented materials available to the students via law library databases provides several advantages over using a traditional textbook. First, with this approach, students learn about construction law and develop lawyering skills in much the same way that practicing lawyers acquire and maintain their knowledge base and skills. Second, online databases allow more flexibility to tailor reading assignments to the instructor’s specific learning objectives and their students’ circumstances. Third, rather than waiting for new editions or supplements to a textbook, instructors can easily update reading assignments based on new or revised online materials. Finally, students always appreciate a course that does not require them to purchase a textbook.
Part 1. Core Curriculum, with suggested resources for reading assignments
Legend: 
“BOCL” refers to the comprehensive treatise, Bruner and O’Connor on Construction Law, written and maintained by Philip L. Bruner & Patrick J. O’Connor, Jr. “Constr. Law.” refers to The Construction Lawyer, the journal published by the American Bar Association’s Forum on Construction Law. “Am. Coll. Constr. Laws. J.” refers to the Journal of the American College of Construction Lawyers. Students may access all these via Westlaw. The industry forms mentioned in the Core Curriculum are published by the American Institute of Architects (https://www.aia.org/) and ConsensusDOCs (https://www.consensusdocs.org/).
Lesson 1: Construction Law: What and Why
Resources: 
· Philip L. Bruner, Construction Law: Its Historical Origins and Its Twentieth Century Emergence As A Major Field of Modern American and International Legal Practice, 75 Ark. L. Rev. 207 (2022) or BOCL: §§ 1:1 – 1:3.
· Carl J. Circo, Construction Law Apologetics, 75 Ark. L. Rev. 319 (2022), pages 319-340.
· Marion T. Hack & G. William Quatman, Is there a Doctrine in the House?, Constr. Law. Summer 2020, at 5.
Lesson 2: Project Delivery Systems

Resources:
· BOCL: § 6:1.
· Justin L. Weisberg & Raymond M. Krauze, Opening Communication Lines: Evolving Project Delivery Methods to Promote Collaboration, Constr. Law., Spring 2018, at 14.
· Howard W. Ashcraft Jr., The Transformation of Project Delivery, Constr. Law., Fall 2014, at 35.
Lesson 3: Pricing Alternatives

Resources:
· BOCL §§ 6:96-6:97.
· Fix sum pricing: AIA A101 (2017), Article 4.
· Design-build, cost-plus with guaranteed maximum price: ConsensusDOCs 400 (2011), §§ 3.1, 3.2, Article 8.
Lesson 4: The Design Professional 
Resources:
· BOCL: §§ 17:1 – 17:12.
· AIA B101 (2017).
· City of Mounds View v. Walijarvi, 263 N.W.2d 420 (Minn. 1978).
· Caldwell v. Bechtel, Inc., 631 F.2d 989 (D.C. Cir. 1980).
· Demetro v. Dormitory Auth., 96 N.Y.S.3d 30 (N.Y. App. Div. 2019).
Lesson 5: The Owner-Builder Relationship
Resources:  
· BOCL: §§ 5:1; 5:10.
· AIA A101 (2017).
· AIA A201 (2017): page 1 (Table of Articles); Articles 2, 3, and 7.
· Neale T. Johnson & Kristen Rectenwald Wang, Anticipating and Allocating Risks in the 2017 AIA Owner-Contractor Agreement, Constr. Law. Fall 2019, at 35.
Lesson 6: Subcontractors and Suppliers

Resources:
· Stanley P. Sklar, A Subcontractor’s View of Construction Contracts, Constr. Law., Jan. 1988, at 1.
· AIA A201 (2017): Article 5; § 9.6
· Drennan v. Star Paving Co., 333 P.2d 757 (Cal. 1958).
· C.G. Schmidt, Inc. v. Permasteelisa North America, 825 F.3d 801 (7th Cir. 2016).
· Associated Mech. Corp. v. Martin K. Eby Constr. Co., 67 F.Supp.2d 1375 (M.D. Ga. 1999).

· Associated Mech. Contractors, Inc. v. Martin K. Eby Constr. Co., 271 F.3d 1309 (11th Cir. 2001).
· Rich & Whillock, Inc. v. Ashton Dev. Inc., 157 Cal. App. 3d 1154 (Cal. Ct. App. 1984).

Lesson 7: Changes in Plans or Scope of Work
Resources:
· William B. Westcott, Change Orders vs. Construction Change Directives: The Devil Is in the Details, Constr. Law., Winter 2016, at 34.
· Watson Lumber Company v. Guennewig, 226 N.E.2d 270 (Ill. App. Ct. 1967).

· Aleutian Constructors v. United States, 24 Cl. Ct. 372 (Cl. Ct. 1991).

Lesson 8: Concealed Conditions

Resources:
· Christian C. Trevino, Robert J. MacPherson, I Know What I Know-Really Reminds Me of Money, Constr. Law., Spring 2024, at 9.
· Federal Acquisition Regulation 52.236-2, 48 C.F.R. 52.236-2.
· U.S. v. Atlantic Dredging Co., 253 U.S. 1 (1920).
· L.G. Everist, Inc. v. U.S., 231 Ct. Cl. 1013 (Ct. Cl. 1982).  

Lesson 9: Payment Issues

Resources:   

· BOCL §§ 8:1-8:3, 8:18; 8:52-8:58.

· AIA A201 (2017): Article 9.
Lesson 10: Warranty against Defects

Resources:
· AIA A201 (2017): §§ 3.5, 12.2.
· David A. Senter, Construction Warranties and Guarantees: A Primer, Constr. Law. Winter 2003, at 17.
· Implied warranties in residential construction: Wawak v. Stewart, 449 S.W.2d 922 (Ark. 1970); Wingfield v. Page, 644 S.W.2d 940 (Ark. 1983); Bullington v. Palangio, 45 S.W.3d 834 (Ark. 2001).

Lesson 11: Defective Design, Materials, or Equipment

Resources:
· John W. Hays, Construction Defect Claims Against Design Professionals and Contractors, Constr. Law., Spring 2003, at 9.
· United States v. Spearin, 248 U. S. 132 (1918).
· Rhone Poulenc Rorer Pharmaceuticals Inc. v. Newman Glass Works, 112 F.3d 695 (3d Cir. 1997).
· St. Andrew’s Episcopal Day Sch. v. Walsh Plumbing Co., 234 So.2d 922 (Miss. 1970).
· Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 463 S.E.2d 85 (S.C. 1995).
Lesson 12: Defective Construction
Resources:
· James S. Schenck, IV & Kelli E. Goss, Liability for Construction Defects That Result from Multiple Causes, 9 Am. Coll. Constr. Laws. J. 2 (2015).
· Plante v. Jacobs, 103 N.W.2d 296 (Wis. 1960).
· Nichols Construction Corp. v. Virginia Machine Tool Co., 661 S.E.2d 467 (Va. 2008).

Lesson 13: Schedule and Delays
Resources:
· Daniel G. Quackenbush & Kenneth A. Slavens, Concurrent Delays and Pacing in Construction Contractor Delay Claims, 41 Constr. Law. Summer 2021, at 15.

· Judah Lifschitz, Laura Fraher, & Denise Martini, Effective Presentation of the Forensic Schedule Analysis, Constr. Law., Winter 2016, at 19.
· James Duffy O'Connor, It's a Matter of Time: Delay and Change, 8 Am. Coll. Constr. Laws. J. 1 (2014).
· Jennifer W. Fletcher & Laura J. Stipanowich, Successful Forensic Schedule Analysis, 1 Am. Coll. Constr. Laws. J. 7 (2007).
· Bethlehem Steel Corp v. Chicago, 350 F.2d 649 (7th Cir. 1965).

· Rohlin Constr. Co. v. City of Hinton, 476 N.W.2d 78 (Ia. 1991).

Lesson 14: Claims Procedures and Measure of Damages
Resources:
· AIA A201 (2017): § 15.1.

· BOCL: § 19:1 & 19:2.

· Allen L. Overcash & Jack W. Harris, Measuring the Contractor's Damages by "Actual Costs"-Can It Be Done?, Constr. Law., Winter 2005, at 31.
· New Pueblo Constructors, Inc. v. State, 696 P.2d 185 (Ariz. 1985).

· C.B.C. Enterprises, Inc. v. United States, 978 F.2d 669 (Fed. Cir. 1992).

Lesson 15: Material Defaults and Termination

Resources:
· John P. Ahlers, Cameron Sheldon, & Hanna Lee Blake, Management of Contract Terminations from Multiple Perspectives, Constr. Law., Summer 2022, at 23.
· Krygoski Constr. Co. v. United States, 94 F.3d 1537 (Fed. Cir. 1996).

Lesson 16: Dispute Resolution

Resources:
· Thomas J. Stipanowich, Managing Construction Conflict: Unfinished Revolution, Continuing Evolution, Constr. Law., Fall 2014, at 13.
· Dean Thomson & Julia Douglass, Comparing Theory and Practice: Survey Results of What Attorneys and Arbitrators Want in Construction Mediation and Arbitration, Constr. Law., vol. 42, No. 3 Constr. Law. 27 (2023). 
· James J. Hartnett, Construction Contract Dispute Resolution—A Practical Guide, 17 Am. Coll. Constr. Laws. J. 2 (Winter 2023).
Part 2. Additional Lessons (under development for anticipated release in 2025)
Lesson 17: Construction Liens

Lesson 18: Contract Administration

Lesson 19: Public Projects

Lesson 20: Competitive Bidding

Lesson 21: Insurance

Lesson 22: Surety Bonds
Lesson 23: Regulatory Matters
Lesson 24: Construction Finance

Lesson 25 The Economic Loss Problem

Lesson 26: Intellectual Property Issues
Lesson 27: Safety

Lesson 28: Labor and Employment
Lesson 29: Sustainable Design and Construction

Lesson 30: Affordable Housing

Lesson 31: International Construction & Design Law
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